Retention of title arrangements are common contractual tools to
INTRODUCTION
It is a common feature of different sales and property law systems that the payment of the purchase price is not a precondition for the transfer of ownership of sold goods. Instead, in most jurisdictions it is left to the parties to adopt retention of title structures, that is, to agree that ownership of the sold subject matter shall be transferred to the buyer only upon full payment of the purchase price. Contrary to this position of the law, however, it is a common perception in Germany that sold goods 'belong' to the buyer only when the purchase price is paid.
1 Furthermore, as in other countries, 2 structures are not only very common in Germany, but have rather become the most important legal instrument to protect the rights and interests of the concerned parties. 3 This provokes questions: Why do title transfer rules not correspond with the general understanding of those to whom these rules are addressed? Can title transfer rules make sense where parties decide to amend these rules on a regular basis? Can this be in line with the understanding that market economies depend on the optimal use of assets by citizens and professional market participants? 4 This article attempts to discuss these and other questions arising out of the legal significance of the payment of the purchase price by analysing the German model from a comparative perspective. 5 Part 2 then offers comparative observations based on the reform discussion regarding the law governing personal property security in England and Australia. Despite the trend to take a 'functional approach' by treating retention of title clauses as security, it is suggested that a statutory retention of title system might have its benefits in these (and other) jurisdictions as well.
It reports in its first Part on German law governing the transfer of ownership of sold goods. It goes on to show that there are no compelling reasons for the legislative disregard of the purchase price for the transfer of title of sold goods and demonstrates how legal practice has responded to the shortcomings of the statutory rules. Part 1 concludes that the enactment of statutory retention of title structures appears to be the best solution to solve problems arising out of the current state of the law.
In its Final Remarks, this article draws conclusions of a more general nature regarding the role of the law in situations where it is not appreciated, in other words where it is ignored or amended on a regular basis by those to whom it is addressed.
PART 1: PURCHASE PRICE AND TITLE TRANSFER IN GERMANY

A
Contract of Sale and Transfer of Title
German property law differs from common law systems as far as the voluntary transfer of property from one party to another is concerned. Under German law such transfer always requires a special property transfer act, normally a property transfer agreement. 6 To transfer property rights this property transfer act is necessary in addition to any underlying contract, for example a contract of sale which establishes contractual rights and obligations. 7 (1) By a purchase agreement, the seller of a thing is obliged to deliver the thing to the buyer and to procure ownership of the thing for the buyer. The seller must procure the thing for the buyer free from material and legal defects.
For example, in the event of the sale of a piece of movable property the respective contractual rights and obligations of the parties are established through the conclusion of the contract of sale as set out in § 433 of the German Civil Code:
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(2) The buyer is obliged to pay the seller the agreed purchase price and to accept delivery of the thing purchased. 8 As the wording of § 433 of the German Civil Code shows, the contract of sale (only) establishes the obligation of the seller to transfer ownership of and deliver the sold subject matter to the buyer. 9 In return, the buyer has to pay the purchase price 10 For the transfer of ownership of a movable thing, it is necessary that the owner of the thing delivers it to the acquirer and that both agree that the ownership be transferred. If the acquirer is in possession of the thing, the agreement on the transfer of ownership is sufficient.
In contrast, the preconditions for the fulfilment of the seller's obligation to transfer ownership of a piece of movable property to the buyer are set out in § 929 of the German Civil Code which reads as follows: 11 In principle, the transfer of ownership of movable property therefore requires (i) an agreement 12 on such ownership transfer and (ii) the delivery of the sold subject matter. Again, it is important to appreciate that from the legal http://www.gesetze-iminternet.de/englisch_bgb/englisch_bgb.html#Section%20433> at 18 January 2009. 9 Cf Thorn, above n 7, 183. 10 That is, to transfer ownership and possession of the money to the seller. 11 Depending on the type of property, the property transfer agreement can be combined with additional requirements (van Vliet, above n 6, 31). Ownership of immovable property is transferred on the basis of § § 873 and 925 of the German Civil Code, which read as follows: ' § 873(1) The transfer of the ownership in a piece of land, the encumbrance of a piece of land with a right, as well as the transfer or encumbrance of such a right requires, to the extent that the law does not otherwise provide, the agreement of the person entitled and of the other party with regard to the occurrence of the change of title and the registration of the change of title in the Land Register.' and ' § 925(1) The agreement of the transferor and the transferee (deed of transfer), required for the transfer of ownership of a piece of land under § 873, must be declared by the parties in their simultaneous presence before a competent authority. Any notary is competent for the reception of the declaration of conveyance, without prejudice to the competence of other authorities.…' 12 Friedrich Quack, in Kurt Rebmann et al, above n 1, § 929 B I 1; Peter Bassenge in Otto Palandt et al, Bürgerliches Gesetzbuch (44th ed, 2005) § 929 2. 13 Quack, above n 12, § 929, III; Bassenge, above n 12, 3; Henssler, above n 3, Introductory material to (Vor) § 929 I, § 929 IV ff; Martina Schulz, Der Eigentumsvorbehalt in europäischen Rechtsordnungen (Retention of Title in European Legal Systems) (1998) 13; Michael H Whincup, Contract Law and Practice -the English System and Continental Comparisons (4 th ed, 2001) 241; Thorn, above n 7, 185, who also discusses the possible substitutes for delivery such as brevi manu traditio pursuant to § 929 sentence 2 of the German Civil Code, consitutem possessorium pursuant to § 930 of the German Civil Code and the assignment of the right to possession/attornment pursuant to § 931 of the German Civil Code. Note that in principle these preconditions must also be fulfilled in relation to the payment of the perspective the agreement regarding the transfer of ownership is a separate agreement, a so-called 'dinglicher Vertrag', 14 which is different from, for example, the underlying contract of sale. 15 In practice, the additional property transfer agreement is, of course, often concluded together with the contract of sale. 16 For example, if a German woman buys her morning newspaper before rushing to work she and the shopkeeper will agree at the same time on both the contract of sale and the transfer of ownership of the newspaper. But, according to German doctrine, from a legal point of view the two agreements need to be distinguished from each other because they refer to different contents, namely the creation of contractual rights and obligations on the one hand and the transfer of ownership on the other. German doctrine also insists that the existence of each agreement does not depend on the other.
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The idea of separate acts that are required to effectuate the transfer of ownership is not completely alien to non-German jurisdictions. 18 For example, where parties to a contract of sale are allowed to agree that ownership of the sold goods is transferred only upon the payment of the purchase price, such payment of the purchase price would have to be regarded as such a separate ownership transfer act. 19 However, in Germany 20 purchase price which is to be regarded as the transfer of possession and ownership of the money. the concept has been elevated to a universal system that applies to any transaction n 4, 736 ff; van Vliet, above n 6, 24-5, 31 ff.; Thorn, above n 7, 183. In the case that, for example, a sales contract is void, but the agreement regarding the property transfer is valid the seller could recover what has been transferred based on the principles of unjust enrichment. The German concepts of Trennungsprinzip and Abstraktionsprinzip have been criticised for a very long time, in particular because they are hard to understand not only by laymen, but also by those with a legal background. They have proven their value, however, in particular in connection with problems arising out of the increasingly complex security structures used in the context of modern business transactions; see Henssler, above n 3, IV 4. 18 See, however, Drobnig, above n 4, 735, who states that in England 'the idea of a "real agreement" is virtually unknown'. 19 Also, for example, under English law the sale of land requires the conclusion of a sale and purchase agreement plus the conveyance in fulfilment of the sale and purchase agreement; see SH Goo, related to the establishment, amendment, transfer or termination of property rights.
B
Purchase Price and Transfer of Title
It follows from the explanations in the foregoing paragraphs 21 that the payment of the purchase price is not a statutory requirement for the transfer of ownership of a sold thing under German law. 22 However, as is the case in most other jurisdictions, 23 German law allows retention of title arrangements. The parties to a sales transaction can therefore make the transfer of title to movable property subject to the fulfilment of additional preconditions. For example, if the seller of a piece of movable property 24 wants to retain her title until the purchase price is paid, the parties may reach an agreement to this effect, 25 that is, they may agree that the ownership transfer agreement be subject to the condition precedent 26 of the payment of the purchase price.
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The situation was rather different under the private law regimes preceding the 35 As a result of the German reunification in 1990 the German Democratic Republic ('GDR') has ceased to exist and its laws and regulations are consequently not in force any more. 36 The relevant § 26(1) of the GDR Civil Code stipulated under the heading 'Acquisition of (Personal) Property':'The contractual transfer of ownership of a thing takes place with the delivery of the thing, unless otherwise stipulated in this law or in other rules or regulations. The transfer of ownership of a sold thing therefore required the fulfilment of three preconditions, namely (i) the conclusion of a contract of sale, (ii) delivery of the sold subject matter and (iii) the payment of the purchase price. 37 Thus, GDR law established statutory retention of title structures for sales transactions. 38 Parties to a sales contract had the option, however, to arrange for the title to a sold thing to pass to the buyer regardless of the payment of the purchase price.
C
Reasons Supporting the 'Legislative Disrespect' for the Purchase Price?
General
The historical background of German private law, 39 as well as the fact that the use of retention of title arrangements is so common (at least in the context of commercial transactions), 40 provoke the question of whether there are any justifications for the fact that the purchase price is not considered by the German Civil Code as one of the statutory preconditions for the transfer of title to sold items. The 'Motives' 41 which summarise the legislative rationale of the drafters of the German Civil Code are not conclusive in this regard. They justify the fact that the purchase price is disregarded for the title transfer of purchased objects by reference to the 'nature of the contract of sale as seen by the Civil Code', to the 'interests of the market in a free exchange of goods' and to 'property law principles'.
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The agreement required under § 26(1) of the GDR Civil Code was not a special property transfer agreement as in Germany today, but simply, for example, a contract of sale; see expressly Göhring and Posch at 157; Westen at 80. light of the development of German doctrine since the enactment of the German Civil Code in 1900, as will be explained in the following.
The Nature of Contracts of Sale
First of all, the Motives' reference to the nature of 'the contract of sale' is not really clear. One can only assume that this reference relates to the fact that, under the German Civil Code, a contract of sale is not to be seen as an act which achieves the transfer of ownership of sold subject matters. 43 Consequently, the drafters of the German Civil Code may have regarded it as inappropriate to provide for title transfer rules within the section on contracts of sale. However, this would of course not prevent a rule on title transfer being located in the property law section of the German Civil Code.
Verkehrsinteressen
The Motives further refer to the 'Verkehrsinteressen', a term which means the interest of the market in the free exchange of goods. The interest of the market in the free exchange of goods is, however, not a compelling reason to disregard the purchase price when it comes to determining the preconditions for the transfer to ownership of sold goods.
As mentioned earlier, 44 the use of retention of title structures is quite common in Germany. If German law allows agreements according to which title to sold goods is retained until full payment of the purchase price, and if parties to contracts of sale are in fact taking advantage of this opportunity on a regular basis in their own interests, then the same must hold true for statutory retention of title rules. In other words, a statutory rule which makes the payment of the purchase price a precondition of the transfer of title to the sold 44 Part 1 of this article. 45 According to modern doctrine, retention of title agreements are beneficial to both the seller and the buyer. The seller can hold on to her rights to the sold property item even after delivery until the purchase price is paid in full: Frank Peters, 'Kauf und Übereignung -Zum sogenannten Abstraktionsprinzip' (1986) Jura 449, 450. At the same time retention of title structures also serve the interests of the buyer because only retention of title structures will induce the seller to deliver the subject matter prior to the full payment of the purchase price, thus allowing the buyer to purchase on credit: see Bunte, above n 1, 321; Ulrich Huber, 'Der Eigentumsvorbehalt im Synallagma' ('Retention of Title in the Synallagma') [1987] Zeitschrift für Wirtschaftsrecht (ZIP) 750, 752. Interests of third parties are not affected by the use of retention of title clauses: Bunte, above n 1, 321. thing does nothing else but serve the interests of the market and its participants in a free exchange of goods.
Property Law Principles
Finally, the Motives state that it would not be in line with property law principles to make the payment of the purchase price a statutory precondition for the transfer of ownership. This terse statement could be interpreted as referring to the so-called 'Publizitätsgrundsatz', 46 that is the general principle underlying property law in Germany, according to which the existence and the ownership of property rights should be clearly ascertainable and recognisable for the sake of legal certainty and clarity. 47 The Publizitätsgrundsatz aims at protecting the public in its reliance on the assumption that the possessor of property 48 Whether the purchase price has been paid is not something which is normally capable of being known by third parties. One may therefore argue that such payment should not be a precondition to the transfer of title of sold goods, as third parties would not know whether this invisible precondition had been fulfilled or not. But then, as already mentioned, German law allows parties to agree on retention of title structures anyway, and parties do in fact take advantage of this option on a regular basis, stipulating as between themselves that the invisible act of the payment determines the transfer of title. In such cases the Publizitätsgrundsatz does not seem to be an obstacle and it would not be justifiable to apply different standards depending on whether payment of the purchase price is made a precondition of the transfer of ownership by way of an agreement or statutorily. Further, if it is the perception of the German woman or man in the street that ownership of purchased goods is transferred upon the payment of the purchase price, as discussed above, or the person shown in a public register as owner of the property is in fact the legitimate owner of the property in question. then there is no need to protect the general public against any misunderstandings, as it is already known that ownership may, and normally does, depend on the payment of a purchase price. 
Summary
To conclude, there are no compelling reasons supporting the legislative disregard of the purchase price in relation to the transfer of title of movable property items. On the contrary, German law fails to meet the general expectation that ownership of sold goods is transferred only upon full payment of the purchase price. 50 Moreover, the title transfer rules of the Civil Code force parties into contractual retention of title arrangements to protect their respective interests. 51 It is obvious that this creates unnecessary potential for errors 52 and conflicts, as documented by many decisions of the German Federal Supreme Court on retention of title issues. 53 German courts and commentators are -at least tacitly -aware of the issues discussed in the foregoing paragraphs. Accordingly, there have been a number of attempts to remedy the situation. The different approaches will be discussed in the following segments. title to a sold item shall only pass upon full payment of the purchase price. In support of their position, these authors refer expressly to the general assumption 55 that a buyer will only have unconditional rights to a purchased item upon full payment of the purchase price. 56 They argue that an implied retention of title arrangement is in the interest of any buyer as (only) this will induce the seller to deliver sold goods without having received payment. 57 Furthermore, the acknowledgement of an implied retention of title arrangement would not harm the position of the seller, as he will in any event only be interested in the sold item for security purposes. 58 The assumption that parties to a contract of sale always agree impliedly on a retention of title structure would indeed help to bridge the described difference between written law and the needs of legal reality. 59 However, it must be pointed out again that current German law does not provide for statutory retention of title structures. 60 On the contrary, retention of title arrangements always require the parties' agreement. 61 Therefore, provided that the normal rules on the conclusion of contracts are not thrown overboard altogether, an implied agreement of this kind cannot always be assumed automatically. 62 In many cases the parties will not even be aware of the requirement for such an agreement. 63 In fact, in practice the parties often fail to agree on clear contractual terms. 55 Cf Part 1.B of this article. 56 Westermann, above n 1, § 449 margin number (Rz) 15; Bunte, above n 1, 325; Huber, above n 1, 921. 57 Faust, above n 54, § 449 margin number (Rz) 12. 58 Ibid. 59 Bunte, above n 1, 325. 60 Part 1.B of this article; Bunte, ibid 321, 324-5. Also note in this context that § 502 paragraph 1 sentence 1 No 6 of the German Civil Code stipulates that, in the case of a sales transaction between a commercial seller and a consumer as defined in § 501 of the German Civil Code, where the purchase price is to be paid by instalments, the contract is required to be in written form. In these cases it will be very difficult to argue that the parties have impliedly agreed on a retention of title clause where a written contract of sale fails to make any reference to it. 61 (1977) Der Betrieb 248-9 (BGH -Federal Court of Justice); Bunte, above n 1, 324-5; Leible and Sosnitza, above n 3, 246; Honsell, above n 3, 706. 62 Leible and Sosnitza, ibid 246. 63 Graf von Westfalen, above n 54, 1367. 64 Bunte, above n 1, 321; Huber, above n 1, 922.
or implied declaration of intention by the seller to the effect that she wants to reserve title to the sold item until full payment of the purchase price has been made? Second, has the buyer accepted this declaration of intention without any amendment? Accordingly, the German Federal Supreme Court has made it clear in a famous decision of the year 1975 that the seller must declare a reservation of title in an unambiguous way, at the latest upon delivery of the sold item, and that strict standards must be applied in relation to the clarity of such a declaration. 
Payment of the Purchase Price as an Unwritten Element of the Title Transfer Rule
German legal methodology allows, in principle, adding unwritten elements to statutory rules in order to 'close a legislative gap'. 66 As far as the sale of movable property items is concerned, one might therefore possibly regard the payment of the purchase price as an additional unwritten element of the rule of § 929 sentence 1 of the German Civil Code which sets out the preconditions for the transfer of ownership of movable property as explained above. 67 However, unwritten elements cannot be created arbitrarily. In particular, the intention of the 'historical lawmakers' must be taken into account.
68 From this viewpoint it does not seem to be possible to establish that the payment of the purchase price is such an unwritten element of § 929 sentence 1 of the German Civil Code because this would be contrary to the express intention of the drafters of the German Civil Code. German commentators have discussed broadly and in depth in which industries retention of title arrangements have become a trade custom.
provided that it is customary at least in particular industries that the title to sold commodities is only transferred to the buyer upon payment of the purchase price. 71 The diversity of opinion regarding this question and the resulting legal uncertainty 72 demonstrate how unsatisfactory the current statutory situation is. In any event, the Higher Regional Court Hamm 73 stated, in a decision published in 1993, that the sole fact that it is common practice amongst sellers within a particular industry to deliver goods only subject to a reservation of title, is not sufficient for the creation of a trade custom. The principle of legal certainty makes it mandatory that such reservation of title practice is also accepted by the recipients of the goods, in other words by the buyers.
E Conclusions
As explained in the previous segments, under German law the payment of the purchase price is of no relevance to the transfer of title of sold goods unless the parties agree otherwise. This, however, is not in line with the general perception and the requirements of the market. Moreover, attempts to develop contractual and other tools to bridge the gap between statutory title transfer requirements and the needs of the parties to sales contracts have proven to be unsatisfactory. The resulting uncertainty and lack of predictability appear especially problematic in the area of property law, as property relations have effects erga omnes,
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All this leaves only one solution to the existing difficulties: a change of the rules of the German Civil Code regarding the transfer of ownership of sold goods. More precisely, the payment of the purchase price should be elevated that is, in relation to everyone. Another German academic, Frank Peters, has called Huber's proposal 77 As of 1 January 2002, Germany's law of obligations has undergone a substantial reform. 78 These reforms have, however, not touched the title transfer rules. 79 While it is not really clear why Huber's proposal was disregarded, 80 its advantages are more than obvious: Written law would be brought in line with legal reality. The potential for conflicts and errors arising out of the fact that parties to a contract of sale have to reach agreements on retention of title structures to protect their own interests 81 would be eliminated. Transaction costs would be reduced. 82 Moreover, statutory retention of title structures would be in line with the rule of law requirement of predictability also in relation to the significance of the purchase price. 76 The study had been commissioned by the German government. 77 Peters, above n 45, 449-61. 78 80 The German Ministry of Justice has kindly confirmed in an email to the author dated 22 May 2008 that it has no information on why the German lawmakers have not acted upon Huber's suggestion. 81 Cf Bunte, above n 1, 321. 82 Cf in relation to uncertainties related to cross-border trade within the EU, Milo, above n 2, 125. 83 Wank, above n 82.
And, if the use of retention of title arrangements is common anyway, it only makes sense to change the law to conform to this practice.
Finally, statutory retention of title rules would comply with another fundamental notion of German private law, the Synallagma. The term Synallagma stands for the principle of reciprocity and means, in the contractual context, that parties should establish and perform their obligations reciprocally. 84 In fact, it is the reciprocal exchange of ownership and possession of a purchased item against the payment of the purchase price which is the central idea of sales transactions as set out in § 433 of the German Civil Code.
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Of course, the payment of the purchase price alone cannot automatically effectuate the transfer of ownership of a sold thing. This is especially obvious in cases where the sold property item is yet to be ascertained 86 or where sold goods are future goods, that is, where they do not even exist at the time of contracting or at the time of the payment of the price. 87 Furthermore, the interests of bona fide third parties or consumer interests may require that ownership of a sold subject matter be transferred even where the seller herself has not yet paid the purchase price and has consequently not become the owner of the goods. Furthermore, in insolvency cases the interests of concerned parties, in particular of the creditors of the insolvent debtor, may require protection. 88 84 § 320 of the German Civil Code embodies the principle of reciprocity as far as performance is concerned: '(1) A person who is a party to a reciprocal contract may refuse his part of the performance until the other party renders consideration, unless he is obliged to perform in advance. If performance is to be made to more than one person, an individual person may be refused the part performance due to him until the complete consideration has been rendered. … (2) If one party has performed in part, consideration may not be refused to the extent that refusal, in the circumstances, in particular because the part in arrears is relatively trivial, would be bad faith': translation by juris GmbH at < Finally, special consideration must be given to the All these and other circumstances must be assessed carefully when designing property transfer rules.
shall be allowed or shall be subject to special (form) requirements. 90 Under current German law special rules enacted to take account of the above situations would, however, by no means prevent the introduction of the general concept according to which the purchase price is made one, additional, precondition for the transfer of ownership in sales transactions. Last but not least, such a concept would only reinforce what is the general perception and commercial practice anyway.
PART II: COMPARATIVE DISCUSSION
A General
Germany is not unique in according the purchase price little significance in title transfers. Indeed, most jurisdictions 91 have taken a similar approach and it is common for the payment of the purchase price not to be an automatic precondition for the transfer of ownership of sold goods. Rather, parties to a sales contract are normally given the option of reaching an agreement that the title to sold goods shall only be transferred upon full payment of the purchase price, in other words to agree on retention of title structures as in Germany. 92 Related rules in place in England and Australia will be discussed in the following to shed some comparative light on the German situation from the common law perspective. England has been selected for these comparative 89 Cf below n 105. 90 For example, as in other jurisdictions, German law requires under the principle of speciality (in German: 'Spezialitätsgrundsatz') that the transfer of ownership is only possible in relation to specific things. While unascertained things can be sold in principle appropriation is necessary for the transfer of ownership, cf Thorn, above n 7, 183. For bona fide acquisitions and insolvency related issues see Thorn at 188 ff. 91 See the comparative discussion of the situation of 19 different jurisdictions in von Ziegler et al, above n 7. 92 purposes because of its obvious significance for the development of the common law and the fact that England has not yet followed other common law jurisdictions in reforming its personal property security system. Australia, by contrast, is about to take legislative steps that are based on earlier developments in the US, Canada and New Zealand, potentially leading to new rules governing retention of title agreements, among other things. This offers interesting comparisons with the German situation.
B England
Section 17 of the English Sale of Goods Act 1979 (UK) 94 stipulates that parties may agree on the time and the preconditions for the transfer of title of sufficiently specified 95 goods. Section 17 reads as follows:
(1) Where there is a contract for the sale of specific or ascertained 96 goods the property in them is transferred to the buyer at such time as the parties to the contract intend it to be transferred.
(2) For the purpose of ascertaining the intention of the parties regard shall be had to the terms of the contract, the conduct of the parties and the circumstances of the case.
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English law therefore allows parties to a contract of sale to make the ownership transfer subject to the payment of the purchase price. (2000) 57, 57. 96 Goods are ascertained in this sense 'when one particular article or collection of articles can be indentified or earmarked as the unique subject-matter of the contract': Whincup, above n 13, 224. 97 If not indicated otherwise by the parties ownership passes at the time of the conclusion of the contract of sale pursuant to s 18 Rule 1 of the Sale of Goods Act 1979 (UK), which reads as follows: 'Where there is an unconditional contract for the sale of specific goods in a deliverable state the property in the goods passes to the buyer when the contract is made, and it is immaterial whether the time of payment or the time of delivery, or both, be postponed.' Cf Whincup, ibid 227 ('surprising'). For reasons of practicality English courts have, however, required very little in order to rebut this rule, ie in order to construe a different intention of the parties: Whincup, ibid; Worthington, above n 95, 62. 98 Whincup, ibid 225: 'The most common practice is to say that ownership shall pass on delivery, or when payment is made after delivery'; Milo, above n 2, 127. of the Sale of Goods Act expressly confirms the availability of retention of title structures when it states:
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(1) Where there is a contract for the sale of specific goods or where goods are subsequently appropriated to the contract, the seller may, by the terms of the contract or appropriation, reserve the right of disposal of the goods until certain conditions are fulfilled; and in such a case, notwithstanding the delivery of the goods to the buyer, or to a carrier or other bailee or custodier for the purpose of transmission to the buyer, the property in the goods does not pass to the buyer until the conditions imposed by the seller are fulfilled.… While retention of title clauses became rather common in England after the famous Romalpa decision 100 of the Court of Appeal in 1976, it must be pointed out that under English law too the payment of the purchase price is only relevant for the transfer of title to sold goods if the parties reach an agreement to this effect. 101 there is currently no requirement to register 'simple' retention of title clauses, nor is it necessary to give any other form of notice. 104 Simple retention of title clauses are clauses under which the seller retains title to the sold goods until full payment of the purchase price is made. 105 The same is true -that is, no registration or notification requirement exists -for so-called 'current account clauses'. 106 These are retention of title clauses according to which title is retained not only until full payment of the purchase price owed under the particular sales contract, but until all debts of the buyer are cleared.
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Following international trends, 108 discussions have taken place and are ongoing regarding a possible reform of the English personal property security law system, including the 'Romalpa-inspired' rules governing retention of title clauses. 109 In fact, 'over the last few years there has been an unprecedented level of debate about the rights and wrongs of the law of security in England'. 110 This debate has, however, not resulted in any legislative action yet.
the legal effects of retention of title clauses as explained in the previous paragraphs. On the other hand, and relevant to the main topic of this article, unless the parties to a contract of sale have reached a retention of title agreement, the payment of the purchase price is irrelevant for the transfer of title of sold goods under English law. In this regard, there is no difference between English law and German law.
C Australia
The current Australian state legislation regarding the sale of goods follows the English model. Consequently, the point of time at which ownership of sold goods is transferred from the seller to the buyer is subject to the parties' intention, 112 and the parties have the option of agreeing on retention of title structures.
113 Australian courts have 'qualified and extended' the related principles set out in Romalpa. 114 Suggestions for the reform of Australia's personal security systems, and related discussions, date back to the 1970s.
As far as the significance of the purchase price for the transfer of title of sold goods is concerned there is, however, no difference between Australian law on the one hand and German and English law on the other. The payment of the purchase price is of no relevance for the transfer of sold goods unless the parties agree otherwise. buyer to the seller. 124 To obtain priority against anyone else (so-called 'super priority'), perfection of retention of title arrangements is required. This means that the retention of title arrangements must be registered 125 (or otherwise 'perfected') 126 and notice of them must be given to other secured parties. According to Art 9-103(a) UCC retention of title arrangements qualify as so-called 'purchase money security interests' granted by the buyer to the seller. As a result requirements regarding creation, priority and default which apply in relation to other security types apply also with regard to retention of title arrangements; cf Milo, above n 2, 129; Brown, above n 88, 109. security systems of Canada 129 and New Zealand, 130 which are based on the UCC model. 131 When considering the rationale behind the treatment of retention of title structures as security, one must take account of the fact that different security types, such as mortgages, pledges and charges, are meant to provide an additional right of recourse exercisable against property in order to enforce the discharge of the debtor's original obligation to the creditor. 132 From a doctrinal point of view, retention of title clauses do not serve this function as they do not establish any new security right. Retention of title clauses rather regulate the transfer of ownership of sold goods based on the freedom of contract principle. 133 However, the practical function of retention of title arrangements can be seen as being similar to that of security because they protect the right of the seller to the purchase price by retaining ownership rights to the sold goods. 134 German 135 and English law this 'functional approach' 136 leads to additional requirements which must be met to give full effect to retention of title agreements.
D Conclusions
Property law has been described as 'national law par excellence'.
137
Consequently, form and contents may differ significantly from jurisdiction to jurisdiction.
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This article is not meant to discuss if and how retention of title arrangements compare with different security types. This article rather tries to answer the question of whether the payment of the purchase price should be elevated to a statutory precondition of the transfer of ownership of sold goods. Neither Germany nor any of the common law jurisdictions discussed above grants the payment of the purchase price such an automatic role in relation to sales transactions. In other words, none of these jurisdictions provides for a statutory retention of title regime. In contrast, Article 9 UCC and related personal property security legislation adopted in Canada and New Zealand, and likely to be adopted in Australia, go even further, establishing registration and notification as preconditions for retention of title agreements being effective against everybody. The question is whether this is a sensible approach. Does it make sense to make retention of title arrangements even more stringent than they already are?
This is also true in relation to the law governing retention of title arrangements.
It has been argued that, without any notification or registration requirement, even the most diligent inquiries may be unable to discover a potential debtor's real creditworthiness. And indeed, the opportunity of checking public registers to assess the status of a potential debtor's assets may be useful in normal debt financing cases. Banks and other finance houses have to rely on this kind of publicly available information when making lending decisions. 136 Milo, above n 2, 129; also cf McKnight, above n 88, 497 ('quasisecurity'). 137 Milo, above n 2, 121; in relation to the fact that this makes the outcome of property law questions in international transactions unclear see Milo at 125. 138 Cf ibid. 139 Whincup, above n 13, 232; McKnight, above n 88, 597.
However, the same reasoning can hardly apply in relation to day to day sales transactions where the seller wants to retain title to the sold goods until full payment of the purchase price.
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It was the conclusion of the analysis of the German system in the first part of this article that statutory retention of title structures could avoid the uncertainties and problems created by current German law. It must be asked whether this is not also true in other jurisdictions where retention of title arrangements are equally important. In fact, if parties to sales contracts do agree on a regular basis that the payment of the purchase price shall be an additional precondition for the transfer of ownership of sold goods, then why not turn this practice into statutory law? Why not eliminate the problems arising out of the need to enter into individual agreements (or -even worsethe need to register retention of title agreements or notify other creditors) by making the payment of the purchase price an additional statutory requirement for related ownership transfers? Why not make law that meets the needs of legal practice?
As in Germany, statutory retention of title structures have never been seriously considered in the common law jurisdictions discussed above. In particular, the debates around the reform of the personal property security systems in England and Australia seem to have ignored this possibility completely. This is remarkable in times when the reduction of transaction costs should have top priority on every lawmaking agenda.
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It has been correctly stated that any system of law in this area will be complex and there must always be a risk that changing an established system … may not necessarily lead to a more straightforward and simple set of rules or mean that every aspect will be covered by a new system to the satisfaction of all concerned.
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As far as sales transactions are concerned, however, nothing would be more straightforward and simple than a statutory retention of title system, as this would do no more than codify what appears to be common practice anyway, and thus in line with the interests of all concerned parties. understandings, however, statutory systems must and do rely on the development of the law by the courts, in the same way as case law systems do. 148 In this regard, the German situation discussed in this article shows how methodological tools can be used to allow for a non-statutory and thus more flexible response to the need for an adjustment of statutory rules. Flexibility may, however, come at the price of a reduction of clarity and predictability. This is true not only in Germany. 
